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1. The Dilemma 
 

Gone are the days of the unchallenged power of the Mara D’asra - for most of us, at least. 

Gone also are the cities, communities and countries with clear halachic traditions going 

back centuries. The massive population upheavals of the 19th and 20th century coupled 

with the interruption of normative Jewish life and education have presented new 

challenges. Moreover, the proliferation of printed and, more recently, digital halachic 

rulings from a kaleidoscope of traditions and opinions have broadened the pool of 

halachic authority from which to choose. 

What are the root principles that have guided halachic change over the generations? 

What licence is granted poskim of one generation to differ with their predecessors? And 

what are the limits of those powers? 

Rather than attempt to unravel these issues as they are played out in contemporary 

halachic decisions, this article will explore some of the core dynamics of halachic 

authority and change in the Supreme Sanhedrin and its successors in the times of the 

Mishna and the Talmud. 

2. Torah Sources 
 

Let us start our journey from the Torah itself: 

8. If a matter eludes you in judgment, between blood and blood, between 

judgment and judgment, or between lesion and lesion, words of dispute in 

your cities, then you shall rise and go up to the place the Lord, your God, 

chooses.   

9. And you shall come to the Levitic kohanim and to the judge who will be in 

that age, and you shall inquire, and they will tell you the words of 

judgment.1   

These fundamental verses lay down the ultimate authority of what was later known as 

the Bais Din Hagadol, the Supreme Sanhedrin, which sat in the Court of Hewn Stone in 
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the Bais Hamikdash in Jerusalem. This authority means, among other things, that the 

Supreme Sanhedrin is the repository of the Oral Torah as transmitted by Moshe 

Rabeinu.2 Therefore, whenever this body was in possession of an original teaching of 

the Oral Torah, its authority was unassailable. Indeed, the Rambam asserts that there 

was never an argument involving such a teaching.3 

But the Oral Law could not possibly address explicitly the inevitable new situations 

requiring specific applications of its principles. The above verses also implicitly 

acknowledge the interpretive powers of the Supreme Sanhedrin as the ultimate arbiter 

of the Torah’s principles and their application. The Torah here also anticipates the 

predictable need to resolve doubt due to human error and forgetfulness. This process 

already began during the mourning period for Moshe Rabeinu, with the 3000 halachos 

forgotten, which were retrieved through the scholarship of Asniel ben Kenaz.4  

  

3. Basis for Authority 

 

Thus, in these verses, the Torah has empowered a system which grants authority to the 

majority decisions of the Supreme Sanhedrin, arrived at through an interpretative 

process.  

It must be emphasised that this interpretive process is by no means arbitrary or 

impressionistic. Rather, its integrity is firmly based on the rigorous scholarship, 

superior intellectual acumen, and sincere devotion of these 70 supreme judges. 

Rambam describes the arduous process of selection and promotion of its judges: 

Our Sages relate: From the Supreme Sanhedrin, they would send emissaries 

throughout the entire land of Israel to seek out judges. Whenever they 

found a person who was wise, sin-fearing, humble, modest, with a good 

reputation, and beloved by people at large, they have him appointed as a 

judge in his own city. From there, they promote him to the court which 

holds sessions at the entrance to the Temple Mount. From there, he is 

promoted to the court which holds sessions at the entrance to the Temple 

Courtyard, and from there, to the Supreme Sanhedrin.5 

The integrity of this interpretive licence is also bolstered by Ramban’s assertion that G-

d would only grant this authority to ‘His righteous servants in His Sanctuary whom he 

guards from error’.6 Ramban explains that since it was obvious that a written text would 
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be subject to various interpretations and that this would lead to a proliferation of 

opinions and ultimately to the splintering of Torah observance, the Torah determined 

that we should heed the Great Bais Din that sits in G-d’s presence in the Bais Hamikdash. 

This applies both to their Oral Law traditions as well as to their interpretations. 

Accordingly, the interpretative dimension of halachic ruling is not a regrettable flaw; it 

is part of the Divine design. In Ramban’s formulation: ‘He grants us the Torah, according 

to their [the Sages] mind’.  

4. Overturning of Prior Courts 
  

The Torah grants this authority to “the judge that will be in that age”.7 The Talmud8 

interprets this verse to mean that any legitimately constituted Sanhedrin, must be 

heeded even if led by a relatively lesser scholar than that of a prior generation – Yiftach 

in his generation as Shmuel in his generation.  

But, the Sages dictum ‘You have only the judge of that age’ could also indicate that a 

contemporary Sanhedrin has the power to overturn the rulings of a prior and much 

greater court. Theoretically, the court of a Yiftach would then need to be heeded even 

when ruling differently than the court of a Shmuel. 

The dynamics of this implication are addressed by the Mishna: 

Why do we mention the opinion of the individual among the majority, since 

the Halacha anyways goes like the majority? So that if a Bais Din will favour 

the opinion of the individual, it can rely on him. Because a Bais Din cannot 

nullify the verdict of its fellow Bais Din, unless it is greater than it in wisdom 

and in number.9 

According to Raavad,10 this Mishna gives criteria for the overturning of prior Bais Din 

rulings by subsequent courts. It teaches that the individual minority opinion is 

mentioned to preserve a record of it, so that a later inferior Bais Din will be able to 

adopt the minority opinion, should it so decide. If there had been no dissenting opinion, 

the verdict could only be overruled by a subsequent superior Bais Din. Seemingly, 

according to Raavad, all types of rulings, decrees and interpretations can be overturned 

by a subsequent Bais Din as long as these criteria are met.  

5. Limit of Powers of Later Courts 
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But if the power of the subsequent Bais Din is derived from ‘You have only the judge of 

that age – Yiftach in his generation as Shmuel in his generation’ – one would wonder 

why the power of the inferior Bais Din is limited by any criteria at all? 

Here we must introduce a principle that will have many applications in our study. Sefer 

Hachinuch, in his explanation of the Torah’s majority rule, clarifies: 

The majority would be determined only if the two groups in contest are of a 

similar Torah knowledge. One cannot say that a minority of sages would not 

win against a majority of ignoramuses, even if they were as numerous as the 

multitudes that left Egypt! However, if the wisdom of the two groups was 

the same or similar, the Torah informs us that a majority of opinions will 

more likely ascertain the truth than the minority.11  

Minchas Chinuch12 points out that this principle emerges clearly from the famous 

account of how the dispute between Bais Hillel and Bais Shammai was resolved.13 The 

Talmud there questions why the intercession of a heavenly bas kol was necessary to 

establish the Halacha like Bais Hillel, which was the majority. It responds that though 

Bais Hillel were more numerous, since Bais Shammai possessed greater analytical 

abilities, it was unclear whether the two groups could be included in the same quorum.  

Without the bas kol’s certification of Bais Hillel’s erudition, their majority status would 

have been rendered irrelevant.  

In another instance, the Talmud14 teaches that if two rabbis dispute the kashrus or 

purity of an item, we follow the rabbi greater in wisdom, even if he is being lenient in a 

Torah matter or strict in a rabbinic matter.15 Here also, the certainty of the greater rabbi 

removes the issue from doubt, even on a Torah level.16 

Consequently, when it is obvious that the gap of expertise and erudition between an 

earlier and a latter Sanhedrin is too wide, the latter must accede that it is in error. It is 

not acceptable for it to wield its power, even though there is no formal law restraining 

it. This is why, according to Raavad, the Mishna rules that a Supreme Sanhedrin, though 

they are the ‘judge of that age’, cannot overturn the verdict of a prior Supreme 

Sanhedrin of greater stature.17 

This also would explain the need of the latter court to be supported by the dissenting 

opinion of the prior court. The fact that a scholar on the level of erudition of the prior 
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court held the same opinion enables the latter court to vie on an equal footing in the 

matter and indeed to overturn the verdict as it is the ‘judge of that age’. This would also 

explain how Amoraim, when supported by even a minority tannaitic opinion, in some 

cases disputed the accepted rulings of the Tannaim.18 

R. Shimshon of Shantz explains in a similar vein: 

If the opinion of the individual would have been forgotten, the Amoraim 

would not be able to dispute the Tannaim openly, as they were greater than 

them in wisdom and number. However, relying on the opinion of an 

individual Tanna, the Amoraim can rule like him. Behold the Torah states 

‘Rule according to the majority’. Even though his opinion was not accepted 

in his time and the majority did not agree with him, when another 

generation comes and agrees with him, the Halacha will be like him.19 

As mentioned, according to Raavad, both the interpretations and the decrees of the 

Tannaim and Amoraim would be governed by the same criteria.  

6. Rambam’s Formulation 
 

Rambam, however, understands the Mishna to be dealing only with the overturning of 

decrees and special edicts (Halacha 2). In regards to laws arrived at through exegesis 

(Halacha 1), seemingly a lesser court ‘of that age’ can arrive at a different interpretation 

and overturn the prior ruling: 

Halacha 1 

When, using one of the principles of exegesis, the Supreme Sanhedrin 

derived a law through their perception of the matter and adjudicated a case 

accordingly, and afterwards, another court arose and they perceived 

another rationale on which basis, they would revoke the previous ruling, 

they may revoke it and rule according to their perception. This is reflected 

by Deuteronomy 17:9: "To the judge who will be in that age." This indicates 

that a person is obligated to follow only the court in his own generation. 

Halacha 2 

The following rules apply when a court issued a decree, instituted an edict, 

or established a custom and this practice spread throughout the Jewish 

people and another court arose and sought to nullify the original order and 

eliminate the original edict, decree, or custom. The later court does not have 

this authority unless it surpasses the original court in wisdom and in its 

number of adherents. If it surpasses the original court in wisdom, but not in 
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the number of adherents, or in the number of adherents, but not in wisdom, 

it cannot nullify its statements. Even if the rationale for which the original 

court instituted the decree or the edict is nullified, the later court does not 

have the authority to negate their statements unless they are greater. 20 

Maharal21 as well as Ohr Somayach22 support Rambam from the Talmud’s definition of 

who is deemed to be a Zaken Mamre—rebellious judge. The Talmud states that even if 

the individual sage reports that his position was the majority decision of a prior Bais 

Din of possibly greater status, whereas the present Bais Din have ruled on the basis of 

their own perhaps less erudite judgment, he is considered to be a Zaken Mamre.23 As the 

‘judge of that age’, the latter Bais Din is entitled to wield independent powers of 

interpretation, at least in matters of exegesis.  

7. Kesef Mishna’s Query and Resolution 
 

Kesef Mishna is alarmed by the implications of Rambam’s ruling, as it opens up the 

possibility of later courts departing from the rulings of the Mishna and the Talmud!: 

If so why did the Amoraim not dispute the Tannaim? Indeed, the Talmud 

dismisses the opinion of an Amora if it is in conflict with a Mishna or even a 

Braisa, unless the Amora can be defended by reliance on an individual 

Tanna.  

Perhaps one may answer that from the time of the redaction of the Mishna 

they established and accepted that the latter generations should not dispute 

the earlier generations. They also determined that from the time of the 

sealing of the Talmud no man may argue on it. 24 

Understandably, the implications of Rambam’s formulation as well as Kesef Mishna’s 

proposed resolution have stimulated great discussion. Especially, with the advent of 

Reform and Haskala, the issue of the possibility of a contemporary Bais Din seeking  to 

change accepted rulings is a volatile one.  

The subject was addressed in the 19th century by Maharatz Chayos. Closer to our time, a 

fascinating correspondence developed between the preeminent Rosh Yeshiva, R. 

Elchanan Wasserman and the Chazon Ish on the subject, as we will explore. 

There are several questions regarding the simple reading of Kesef Mishna’s suggestion. 

Maharatz Chayos25 as well as R. Wasserman26  point out that there is no record in the 
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Talmud of any gathering of Sages to promulgate this momentous decision. R. 

Wasserman adds that even if there was such a decision by a given Bais Din, ironically, 

that decision itself could be overturned by a subsequent Bais Din. On what basis would 

it have greater authority than the decisions of the Talmud that it is intended to protect?  

One could also ask how Kesef Mishna could accept that an Amora is entitled to differ 

with the Mishna by relying on an individual Tanna. Seemingly, according to his theory, 

the rulings of the Mishna would be considered final. 

In addition, Shvilei Dovid27 queries how this ‘acceptance’ would allow a future Bais Din 

to follow a lenient ruling of the Mishna, when their own deliberation would obligate 

them to rule more strictly. This would surely conflict with Talmudic sources, which 

indicate that even a student can and, in some cases, must rule more strictly than his 

teacher if he is compelled to do so by clear proofs.28 Shvilei Dovid opines that this can be 

resolved by Rashba’s29 assertion that an individual or a community can accept 

exclusively one authority and then follow that authority in all matters. 

8. R. Wasserman’s Resolution 
 

R. Wasserman, departing from Kesef Mishna’s approach, proposes in its stead that 

indeed the post-churban Bais Din of R. Yehuda Hanasi , which redacted the Mishna, had 

the status of a Supreme Sanhedrin, in that it was comprised of the great majority of 

halachic authorities of the time. He reasons that this massive collective would clearly 

have at least as much power as Bais Din Hagadol which was empowered by the Torah as 

a representative body even if major scholars were, for whatever reason, not included in 

it.  

This status, he proposes, was also granted to the Bais Din of Ravina and Rav Ashi, which 

redacted the Talmud Bavli. According to this approach, no subsequent Bais Din, not so 

empowered, could overturn the decisions of these authoritative bodies.30 

9. Supports and Critiques of R. Wasserman’s Principle 
 

It is true that Rambam does attribute a special status to the Bais Din of Raviva and Rav 

Ashi. He asserts that the decrees and edicts of the Bais Din of Ravina and Rav Ashi were 
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the last to be binding on the whole Jewish people in every land. In contrast, the decrees 

of Gaonim and future rabbis, he explains, could only be binding on their own country: 

However, all the matters mentioned by the Babylonian Talmud are 

incumbent on the entire Jewish people to follow. We must compel each and 

every city and each country to accept all the customs that were put into 

practice by the Sages of the Talmud, to pass decrees paralleling their 

decrees, and to observe their ordinances, since all the matters in the 

Babylonian Talmud were accepted by the entire Jewish people. 

The [Talmudic] Sages who established ordinances and decrees, put customs 

into practice, arrived at legal decisions, and taught [the people] concerning 

certain judgments represented the totality of the Sages of Israel or, at least, 

the majority of them. They received the tradition regarding the fundamental 

aspects of the Torah in its entirety, generation after generation, [in a chain 

beginning with] Moses, our teacher.31 

But, in context, Rambam is solely providing a rationale for the universal jurisdiction of 

the Talmud’s decrees. He is not defending its root authority, nor does he distinguish it 

from prior courts. Yavneh and the other post-churban central courts would enjoy this 

authority, though they were not defined as Supreme Sanhedrin.32   

Moreover, Rambam bases this jurisdiction on the collective assessment of the people 

that it was the central authoritative body. If Ravina and Rav Ashi’s Bais Din had the 

status of Supreme Sanhedrin why would it require the acceptance of the populace? Also, 

Rambam refers specifically to decrees and edicts and not to laws derived from 

interpretation.33 

R. Wasserman supports his assertion by citing Rambam’s famous opinion that semicha 

could be reinstituted by a gathering of all the great sages of the land of Israel, even if 

they themselves did not have semicha.34 

It appears to me that if all the wise men in Eretz Yisrael agree to appoint 

judges and convey semichah upon them, the semichah is binding and these 

judges may adjudicate cases involving financial penalties and convey 

semichah upon others. 35 

He reasons that this investiture could only be valid if Rambam held that such an 

assembly had the status of a Supreme Sanhedrin. But it must be noted that Rambam 
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himself formulates this as a suggestion and concludes with the words ‘the matter needs 

decision’.36  

Also, in Sefer Hamitzvos, Rambam states clearly that we are obliged: 

To obey the High Court regarding all they establish for Israel, as 

[Deuteronomy 17:11] states: "Carry out the judgment which they render for 

you." 37 

One might counter that this language is not problematic, as, according to R. Wasserman, 

the collective of the Sages of a generation would indeed qualify as a High Court. 

However, in Hilchos Mamrim, after discussing the unique powers of Bais Din Hagadol, 

Rambam concludes: 

The following rules apply when there are two sages or two courts that have 

differing opinions in an age when there was no Supreme Sanhedrin or 

during the time when the Supreme Sanhedrin was still undecided 

concerning the matter - whether in one age or in two different ages - one 

rules that an article is pure and one rules that it is impure, one forbids an 

article's use and one permits it. If one does not know in which direction the 

law tends, should the matter involve a question of Scriptural Law, follow the 

more severe opinion. If it involves a question of Rabbinic Law, follow the 

more lenient opinion. 38 

Here Rambam refers to no authoritative body besides the Supreme Sanhedrin. The 

rulings of the Talmud, which he himself asserted are binding on all of the Jewish people, 

would then have the status of ‘we know in which direction the law tends’.39 

It is also true that the Sages do ascribe to R. Yehuda Hanasi’s Mishna and also to Ravina 

and Rav Ashi’s Talmud redaction a special status: 

Rabi and Rabi Nossan are the end of Mishna; Ravina and Rav Ashi are the 

end of instruction40 

But the intention of this statement is not primarily halachic. The Talmud relates that R. 

Shmuel bar Aba saw these words in what he referred to as the ‘Book of Adam Harishon’. 

Indeed, Chazon Ish interprets the statement as an Aggada expressing the idea that the 

whole Torah, Written and Oral, was destined to be revealed in the 2000 years of Torah41 

which culminated in the Mishna: 
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In truth all the Torah was revealed at Sinai…and the Tannaim restored that 

which was forgotten. Until the time of Rabi not everything was revealed. But 

by the end of Mishna there was revealed all that there was to be revealed 

and there would not be revealed anything new that was not alluded to in 

one of the words of the Tanaim. Also the Mishna was revealed from the first 

generation of the Amoraim to the last… This matter was a received tradition 

as it says in Bava Metzia [Rabi and Rabi Nossan…].42  

Though this fascinating historical schema does reinforce the significance of the Mishna 

as a complete repository of the Oral Law, it significantly omits any reference Rabi’s Bais 

Din as a final arbiter of Halacha. Consequently, the minority opinions rejected by the 

Mishna are also authentic components of the Oral Law and a later court could 

conceivably rule like them. As noted, Rabi himself recorded this option in Mishna Edios 

quoted above.  

Rashi interprets R. Shmuel bar Aba’s expression ‘end of Mishna’ to mean ‘end of 

Tannaim’, meaning the end of the epoch when each Tanna gave over his individual 

formulation of the Oral Law: 

‘End of Mishna’ – End of Tannaim. Until their day [Rabi and R. Nossan] each 

would say his words in the Bais Midrash and the students would review 

each teaching by itself. The tractates were not organized into a 

comprehensive order. They [Rabi and R. Nossan] organized that which was 

said in the generations before them and set them in the order of tractates. 

After them only a little was added.43  

Here, the importance of the Mishna as a comprehensive organized text is presented, 

with no mention of its halachic authority.44 Rashi, in another source,45 does add that 

Rabi sometimes presented minority opinions as if they were the only opinion46 in order 

to establish the Halacha according to them. But this does not necessarily mean that his 

determination was final. In fact in many instances the Talmud identifies a Mishna as a 

minority opinion, accepted by Rabi as Halacha, and nevertheless proceeds to a different 

conclusion.47 

10. What is the Mishna? 
 

Indeed, though Rambam also describes the importance of the Mishna as a concise and 

eloquent compilation of all the various elements of the Oral Torah, he nowhere openly 
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claims that the rulings of R. Yehuda and his Bais Din are considered final and binding 

with the authority of a Bais Din Hagadol:  

Rabbenu Hakadosh composed the Mishna. From the days of Moses, our 

teacher, until Rabbenu Hakadosh, no one had composed a text for the 

purpose of teaching the Oral Law in public. Instead, in each generation, the 

head of the court or the prophet of that generation would take notes of the 

teachings which he received from his masters for himself, and teach them 

verbally in public. Similarly, according to his own potential, each individual 

would write notes for himself of what he heard regarding the explanation of 

the Torah, its laws, and the new concepts that were deduced in each 

generation concerning laws that were not communicated by the oral 

tradition, but rather deduced using one of the thirteen principles of Biblical 

exegesis and accepted by the high court. 

This situation continued until [the age of] Rabbenu Hakadosh. He collected 

all the teachings, all the laws, and all the explanations and commentaries 

that were heard from Moses, our teacher, and which were taught by the 

courts in each generation concerning the entire Torah. From all these, he 

composed the text of the Mishna. He taught it to the Sages in public and 

revealed it to the Jewish people, who all wrote it down. They spread it in all 

places so that the Oral Law would not be forgotten by the Jewish people.48 

In this he was preceded by R. Sherira Gaon who writes: 

Rebbe decided to organize the Mishna in order that our teachers should 

have unified text…and when the world saw the organization of the Mishna 

and its truthfulness and precision of language these halachos spread to all of 

the land of Israel and the Jewish people relied on these halachos and 

accepted them when they saw their authenticity and no one disputed 

them.49 

Though R. Sherira Gaon does say that the rulings of the Mishna were accepted as 

authoritative, he emphasises that this authority rested on the consensus of the Jewish 

people and not on a special edict. Also, the acceptance could easily be referring to the 

comprehensive nature of the Mishna, and thus apply to both the majority and minority 

opinions, as explained above. 

All this is not to minimize the sweeping halachic authority Rabi’s determinations in the 

Mishna. The instances where the Talmud departs from Rabi’s Stam Mishna or from the 

individual Tanna that Rabi chose to identify with the term Chachamim are the 
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exception.50 But there is little indication from these sources that the Mishna’s rulings 

invested with the power of Bais Din Hagadol, as R. Wasserman maintains. 

11. Chazon Ish’s Critique and R. Wasserman’s Response 
 

As noted, Chazon Ish took sharp issue with R. Wasserman’s proposal in principle and 

also because it could be seen to imply that a gathering of the majority of contemporary 

Torah authorities would have the same authority as Ravina’s Bais Din and could 

theoretically overturn the rulings of the Talmud. R. Wasserman, in response, concedes 

the absurdity of that proposition and apologises that such an unintended impression 

arose from his words. Clearly, a latter Bais Din on an exceedingly lower level of 

erudition could not begin to reinterpret the exegesis of a much greater Bais Din.51   

R. Wasserman clarifies his position by stating that the official ‘sealing’ of the Mishna and 

Talmud was necessary to make their rulings invulnerable to challenge from scholars of 

proximate generations who could conceivably still vie with the redactors.  

Chazon Ish counters even this claim by stating that such an official sealing would still be 

unnecessary, as it was universally acknowledged in the generation after the redaction of 

the Mishna and of the Talmud that an unbridgeable gap of expertize had developed. It is 

to this informal consensus that Kesef Mishna refers to, when he speaks of an 

acceptance.52 

Yet, in his work Dynamics of Dispute,53 R. Zvi Lampel points out that Chazon Ish provides 

no source for this universal acknowledgement. In fact, R. Lampel cites instances where 

Sages who were judged to be on a much lower level than their predecessors, did not 

refrain from disputing their rulings.54 These sources can serve as indirect supports to R. 

Wasserman’s contention.55 

Chazon Ish also questions how, according to R. Wasserman, an Amora could rule like an 

individual Tanna, whose opinion was formally rejected by the ‘Supreme Sanhedrin’ 

decision of Rabi’s court? 
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But, according to the sources cited above, one could suggest that Rabi’s Bais Din only 

invoked the power of Bais Din Hagadol in determining which opinions were included in 

the authentic Oral Law. Thus, when the Mishna recorded only one undisputed opinion, it 

would be empowered with Bais Din Hagadol authority.56 But, when Rabi records 

multiple authentic opinions, he was thus refraining from wielding the power of an 

actual Sanhedrin whose majority decision, when made in quorum, became the 

undisputed Halacha. Accordingly, an Amora could still rely on a minority opinion. 

Chazon Ish also raises several related questions about the relationship of the Mishna 

and the Braisos in R. Wasserman’s scheme. He questions the common practice of the 

Talmud to rule in accordance with a Braisa that is in conflict with a Mishna. He also 

cannot understand how a Braisa could be in conflict with a Mishna in the first place, 

seeing that R. Chiya and R. Oshiya would not have incorporated rejected opinions.  

On these points, R. Wasserman could answer that it is clear that the Braisos are also 

authentic opinions of the Oral Law; this is why they had to be formally preserved and 

edited by R’ Chiya and R’ Oshiya and, indeed, embedded in the language of the Mishna.57 

As Rambam writes of the Tosefta: 

Therefore One of Rabi’s students, R. Chiya decided to compose a book… to 

clarify that which was not explicit in the words of the teacher, and that is the 

Tosefta. His intention was to clarify the Mishna and to add details that in 

truth could be derived from the Mishna, but only after great effort….And so 

did R. Oshiya. Also Rav composed Braisa and that is the Sifra and Sifri.58 

Chazon Ish further queries why the Amoraim backed off when they found they were 

contradicted by a Braisa that did not have the power of Bais Din Hagadol? 

But, as R. Wasserman clarified, it is only an exceptional Amora who potentially would be 

on a level to argue with a Tanna. Thus it is not surprising that Amoraim, in general, 

refrained from challenging any Tannaitic source.  

Chazon Ish also questions the significance of the Talmud’s statement ‘Rav is a Tanna and 

can argue’. Surely, if the majority of Bais Din Hagadol has already ruled on a matter, 

even if Rav had the status of a Tanna he would have to accept their decision.  

This problem can be approached from several angles. Firstly, in most of the sources I 

surveyed this expression is used to justify Rav’s ability to dispute a Braisa and not a 

Mishna.59 In those cases we would easily interpret that Rav’s expert status would 

empower him to argue with another Tanna.  
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However, in Bava Basra,60 the Talmud proposes that Rav would be able to argue with a 

Stam Mishna. R. Moshe Feinstein cites the Bava Basra source, but rejects the possibility 

that Rav would argue with a Mishna. Rather, he interprets the source as  a tentative 

proposal which was rejected immediately.61   

However, even if we understand that Rav possessed this unique authority62, we can still 

maintain that this would not be contradictory to R. Waserman’s approach. R. Sherira 

Gaon writes: 

After Rabi there were Tannaim from Eretz Yisrael, for example R. 

Nossan…however, they did not teach anything of the Oral Law except that 

which was extant before, as is explicit in the Book of Adam Harishon – Rabi 

and R. Nossan are the end of Mishna63. There were other rabbis that were 

both Tannaim and Amoroim, for example… Rav. They were students of Rabi. 

In several places in the Talmud they said ‘Rav is a Tanna and argues’.64 

We see that Rav, like R. Nossan, when functioning as a Tanna was merely teaching 

extant opinions of the Oral Law. This is also the meaning of Rashi’s statement: ‘After 

them only a little was added’.65 According to R. Wasserman, we must assume that Rav 

was certain that this Stam Mishna was not determined by the quorum.66  

12. Chazon Ish’s Principle 
 

Chazon Ish, as noted, maintains that Kesef Mishna never meant to imply that there was 

any formal decision taken by any particular body to limit the power of the Amoraim to 

dispute the Tannaim. Rather, there was a consensual agreement that the scholars of the 

ages could not claim to possess the total grasp of the Oral Law to the same degree as the 

Tannaim. He stresses that this was not an arbitrary courtesy to the honour of elders, but 

an objective recognition of an inferior status.  

Accordingly, an Amoraic court could in theory argue with the Mishna’s majority rule, 

but refrained from doing so because of the absurdity of the proposition. Rav was 

identified as a Tanna in the sense that his universally recognized erudition empowered 

him to differ with the Mishna, even without a Tannaitic source.  
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13. Supports to Chazon Ish 
 

We have shown that Sherira Gaon, Rashi and Rambam accentuate the Mishna’s role as 

an authentic compendium of the Oral Law.67 They write that it was accepted universally 

as the standard halachic guide, but do not speak on the issue of the permanence of its 

decisions. Though we have offered interpretations of these sources according to R. 

Wasserman, the omission of the critical issue of permanence would suggest that they 

are more supportive of Chazon Ish’s postition. 

There are other Rishonim68 as well that can be aligned with Chazon Ish. In a well-known 

comment,69 R. Yitzchak Alfasi (Rif) bases the authority of the Bavli over the Yerushalmi 

on the principle of Basrai.70  R. Wasserman acknowledges that according to his proposal, 

the Bais Din of Ravina and Rav Ashi, as a gathering of the majority of the Sages of Israel, 

should be entitled to overrule the Yerushalmi without resorting to its Basrai status . 

Though R. Wasserman suggests that the Bais Din that compiled the Yerushalmi had a 

similar status to that of Ravina and Rav Ashi as it surely was comprised of the majority 

of scholars of the land of Israel, he offers no substantiation to this claim. 

A similar support to Chazon Ish emerges from Rashbam’s commentary to Bava Basra.71 

The Talmud there states that we should not rule according to any teaching unless the 

Amoraim declare it to be practical Halacha. Addressing the problem that many halachos 

recorded in the Talmud are not so endorsed, Rashbam provides the following guideline: 

Certainly we must rely on the halachos written in the Talmud as they were 

edited by R. Ashi. We hold R. Ashi and Ravina are the end of Horaah. Who 

can we ask anymore when a situation arises, if we do not rely on the 

halachos that are ruled in the Gemara as they were set by R. Ashi 

The rhetorical question: ‘Who can we ask?’ implies that the authority of R. Ashi and 

Ravina rests on the understanding that there is no one greater than them in our time 

and not on a special status of their Bais Din. 

Also Rashba,72 in making the point that the general guidelines of halachic determination 

(i.e. Halacha like R. Akiva etc.) are sometimes superseded,73  includes as one of these 

exceptions the ability of Rav to dispute a Mishna. This would imply that he also holds 
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that the primacy of Mishna is no more than a general rule, albeit a strong one, and not 

an inviolate principle. 

14. Power of Post-Sanhedrin Courts 
 

At the root of R. Wasserman’s principle is the assumption that only a Bais Din Hagadol 

could overturn the rulings of the Mishna and Talmud. This premise is also challenged by 

Chazon Ish from a nuance in the language of Rambam:74  

When, using one of the principles of exegesis, the Supreme Sanhedrin 

derived a law… and afterwards, another court arose and they perceived 

another rationale… 

Though R. Wasserman deflects that inference,75 Rambam’s unqualified assertion ‘you 

only have the judge of that day’ would seem to empower a non-Sanhedrin Bais Din to 

rule according to its own exegesis. 

Indeed, R. Moshe Feinstein76 notes that Kesef Mishna’s resolution only makes sense if we 

assume that an Amoraic Bais Din could overturn the exegesis of a Bais Din Hagadol. 

Why else would he require a special acceptance to prevent the Amoraim from 

overturning rulings of the Mishna, many of which unquestionably emanated from Bais 

Din Hagadol when it sat in the court of hewn stone? R. Feinstein, himself, cannot accept 

the implications of this extraordinary power and therefore seeks to limit the application 

of Kesef Mishna’s resolution to laws that were not decided by quorum of the Bais Din 

Hagadol.77 

Doros Harishonim78 also assumes that Rambam ascribes this power only to a 

subsequent Bais Din Hagadol and consequently rejects Kesef Mishna’s suggestion. He 

fails to understand how Kesef Mishna could confuse the dynamics of generations of 

individual Tannaim or Amoraim disputing each other with the dynamics of one Bais Din 

Hagadol disputing a prior Bais Din Hagadol. 

But Chazon Ish and seemingly Kesef Mishna understand the dynamics of the two 

contexts are identical. Just as no formal rules govern interaction between generations of 

Tannaim and Amoraim, so Rambam would place no limits on the contemporary Bais Din 

in matters of exegesis. 

It cannot be denied that the ramifications of Kesef Mishna’s approach as understood by 

Chazon Ish are potentially radical. It would emerge that, without the constraint of 
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consensus, an interpretation of Supreme Sanhedrin, which was also greater in wisdom 

and number, could be overturned by a court of inferior status, simply because it was the 

‘judge of that age’.  

In response to this incongruity, R. Yitzchak Margaretin79 focuses on the fact that this 

power is localized to matters of exegesis according to the 13 principles. The rigorous 

methodology underpinning this analysis is objective and hence accountable to the 

scrutiny of latter courts, as long as they have mastered its system. The Torah empowers 

each generation sufficiently schooled in its system to implement these logical constructs 

in order to restore lost traditions and create new applications. He reasons that since the 

latter court would be deciding according to an auditable process and not relying on its 

own inferior erudition, it could challenge successfully earlier analyses. 

Ohr Somayach80 supports this approach from the prediction of Raban Yochanan Ben 

Zakai that a future Bais Din, presumably even after the churban, will overturn a Torah 

law derived with the midah of Kal veChomer by a prior Sanhedrin.81 He adds that for this 

reason Rambam calls Torah laws derived from the 13 midos: Divrei Sofrim, as they are 

dependent on the exegesis of the Sages of each generation, great or small. 

15. Ramifications of Chazon Ish’s Principle 
 

But although these sources support Chazon Ish’s contention that ‘the judge of that age’ 

can, in theory, overturn the interpretations of the Supreme Sanhedrin , they also expose 

it to a fundamental problem. The Torah commands us to obey the interpretations of the 

Supreme Sanhedrin: ‘You shall do according to what they tell you’ and a negative 

commandment: ‘You shall not turn from the matter that they tell you to the right or to 

the left’. How then can a post-Sanhedrin Bais Din, not so empowered, dispute the 

decisions of a Supreme Sanhedrin? 

We have seen that R. Moshe Feinstein confines this power to Sanhedrin rulings that 

were not formally decided in quorum. But this limitation is not explicit in the language 

of Rambam or Kesef Mishna and Chazon Ish openly rejects it. 

Chazon Ish bases his rejection on the plain meaning of Rambam’s concluding words: 

…This is reflected by Deuteronomy 17:9: "To the judge who will be in that 

age." This indicates that a person is obligated to follow only the court in his 

own generation.82 
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Thus a post-Sanhedrin court, as the ‘judge of that age’, could dispute the ruling of a 

Supreme Sanhedrin without contravening any Torah injunctions.  It follows that even if 

the Tannaim would have voted in quorum to accept the rulings of the Mishna with the 

authority of a Supreme Sanhedrin, a future bais din could rule differently. The fact that 

these instances were extremely rare, even in the time of the early Amoraim, was due to 

the consensus that a wide gap of erudition intervened and rendered absurd any such 

attempts. 

Yet, if  it is true that the authority of the Mishna and the Talmud rests on consensus and 

not on the Torah obligations to heed the Bais Din Hagadol, this leads to another even 

more critical enquiry: On what basis does this consensus obligate future generations to 

heed post-Sanhedrin courts – including the courts of Rabi and Ravina and Rav Ashi?  

16. Power of Majority Rule 
 

Rabeinu Nissim of Geronda (Ran) addresses this fundamental question in his drashos by 

enquiring: 

According to this parsha [Shoftim], authority was only given to the Supreme 

Sanhedrin, on condition that they were sitting in their place [Court of Hewn 

Stone]… If so, why are we obligated to act according to the authority of the 

sages of each generation? 

The answer is that this comes from ‘Decide according to the majority’ 

(Shemos 23:2)… This is the essence of the authority of the Gemara that 

Israel is not able to dispute it at all; this is a Torah Mitzva. Because at that 

time the Sages of Israel were gathered in their yeshivos to their thousands 

and myriads… and since the majority of these Sages endorsed the matters 

that were agreed upon in the Gemara, this Mitzva requires us to follow 

them.83 

Ran does not elaborate why the fact that ‘at that time the Sages of Israel were gathered 

in their yeshivos to their thousands and myriads’ renders their majority decision 

permanent. He himself writes that the principle of majority rule is a general principle 

not limited to a time or place. This would seemingly give licence to a subsequent 

gathering of greater size to rule according to its majority. But, as Ran’s stated intention 

is to explain the permanence of the Talmud’s rulings, it is obvious that the significance 

of their assembly emerges from the erudition of its members as much as from their 

mere numbers. 
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Indeed, we have already quoted R. Shimshon of Shantz’s reliance on this same principle 

to explain the ability of a future court to rely on an individual Tanna.84 Without the 

support of that Tanna, the new majority would not be able to challenge a court greater 

in number and erudition. Though Ran does not mention this factor explicitly, nowhere 

in the Talmud is ‘number’ mentioned as a factor independent of ‘wisdom’. 

17. Chazon Ish’s Elaboration 
 

Though Chazon Ish does not mention these sources, he also bases his approach on the 

principle of ‘Rule according to the majority’. The majority rule of the Talmud, he asserts, 

is not different in principle from the majority rule of a city Bais Din. The uniqueness of 

Ravina and Rav Ashi’s bais din is the breadth of its jurisdiction, in that it was accepted 

by the whole Jewish people.  

This was the status of the central Bais Din that functioned in Yerushalayim in the 40 

year after they exiled themselves from the Chamber of Hewn Stone, situated in the Bais 

Hamikdash.85 Though these courts include the famous assemblies Yavne and Usha, since 

their decrees did not emanate from ‘that place’, their authority was no longer based on 

the verses in Parshas Shoftim, but rather on the Torah’s instruction to follow majority 

rule. This was the status of all the subsequent courts including that of Rabi.86 

The majority decisions and decrees of these courts were binding on the whole people, 

as they were the universally accepted courts of their time.87 Still, Chazon Ish insists that 

courts of a future age could rule differently. They only refrained from doing so because 

of the acknowledged supremacy of these assemblies. 

Because of this acknowledgement, future courts, even of the Gaonim, did not challenge 

the rulings of the Talmud. Though they still could and did make decrees, ordinances and 

customs, because of the dispersal of the communities and the lower status of their 

rabbis, their jurisdiction was localized. As Rambam explains: 

Since each of these courts were considered to be individual - and the High 

Court of 71 judges had been defunct for many years before the composition 

of the Talmud - people in one country could not be compelled to follow the 

practices of another country, nor is one court required to sanction decrees 

which another court had declared in its locale. Similarly, if one of the 

Geonim interpreted the path of judgment in a certain way, while the court 

which arose afterward interpreted the proper approach to the matter in a 

different way, the [opinion of the] first [need] not be adhered to 
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[absolutely]. Rather, whichever [position] appears to be correct - whether 

the first or the last - is accepted. 

These [principles apply regarding] the judgments, decrees, ordinances, and 

customs which were established after the conclusion of the Talmud. 

However, all the matters mentioned by the Babylonian Talmud are 

incumbent on the entire Jewish people to follow. We must compel each and 

every city and each country to accept all the customs that were put into 

practice by the Sages of the Talmud, to pass decrees paralleling their 

decrees, and to observe their ordinances, since all the matters in the 

Babylonian Talmud were accepted by the entire Jewish people.88 

As explained above,89 Rambam here is not attempting to rationalize the base authority 

of Ravina and Rav Ashi and of the Talmud. He is only contrasting the localised 

jurisdiction of Gaonic decrees with the universal jurisdiction of Talmudic decrees. The 

base authority, he explains, rests on the fact that the grasp of the entire Oral Law was 

complete, to an extent that could not be attained in the subsequent dispersal. As he 

explains: 

Thus, Ravina, Rav Ashi, and their colleagues represent the final era of the 

great Sages of Israel who transmitted the Oral Law… After the court of Rav 

Ashi composed the Talmud and completed it in the time of his son, the 

Jewish people became further dispersed throughout all the lands, reaching 

the distant extremes and the far removed islands. Strife sprung up 

throughout the world, and the paths of travel became endangered by troops. 

Torah study decreased and the Jews ceased entering their yeshivos in the 

thousands and myriads, as was customary previously.90 

18. Conflicting Post-Sanhedrin Courts 
 

In the absence of a Supreme Sanhedrin, Chazon Ish explains, a majority decision of the 

highest court available has authority for its area. Thus, the Talmud asserts that if Bais 

Hillel would be considered the highest court of its area, Bais Shammai would obey them. 

But even so, if Bais Shammai would relocate to an area outside of Bais Hillel’s influence, 

they would be able to rule according to their own opinions.91 

Indeed, they would then be obligated to rule according to their own judgement and not 

to capitulate to another Bais Din. Even if they knew that most courts in other cities ruled 

differently than them, this would not constitute a majority, as the issues were not 

discussed and debated in an interactive forum. This would explain why R. Eliezer’s 
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opinion regarding Milah preparations on Shabbos was followed in his city, though the 

majority of Sages ruled against him. 

Consequently, even in Tannaitic times, the formal rule of the majority was not operative 

on a national level, as the Sages could not assemble. Still, the Talmudic principle 

“Individual vs. Majority: the Halacha follows the majority” remained and continues 

today, but only as a general guideline. This is based on the informal presumption that a 

majority of opinions, though expressed in isolation, hones closer to the truth.  

19. Sefer Hachinuch 
 

We have assumed until this point that the obligation to heed judgement of the court, 

which emerges from the verses in Shoftim, is only granted to the Supreme Sanhedrin. 

Indeed, Rambam states clearly: 

The Supreme Sanhedrin in Jerusalem are the essence of the Oral Law. They 

are the pillars of instruction from whom statutes and judgments issue forth 

for the entire Jewish people. Concerning them the Torah promises (Devarim 

17:11): "You shall do according to the laws which they shall instruct you...." 

This is a positive commandment… Any person who does not carry out their 

directives transgresses a negative commandment as [the Torah] continues: 

"Do not deviate from any of the statements they relate to you, neither right 

nor left."92 

Following Rambam’s formulation, Sefer Hachinuch also limits this power to the Supreme 

Sanhedrin: 

To listen to the voice of the Supreme Bais Din and do everything they will 

command us in the ways of Torah in matters of the prohibited and the 

allowed… and in every matter that appears to them to be a strengthening 

and preservation of our religion.93 

And yet, in his conclusion he adds: 

This Mitzva applies to males and females at a time when the Supreme Bais 

Din is in Jersualem… included in this Mitzva also is [a requirement] to listen 

and do in every single age according to the judge, that is to say the greatest 

sage that will be among us in our age, as the Sages expound [Talmud Rosh 

Hashana 25b] “‘…to the judge who will be in that age’ – Yiftach in his 

generation as Shmuel in his generation”. That is to say there is a Mitzva 

upon us to obey Yiftach in his generation as much as to Shmuel in his 

generation. He who transgresses this and does not listen to the counsel of 

the gedolim of the generation in the wisdom of the Torah in all that they 
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instruct nullifies this Mitzva. His punishment is very great as this is the 

strong pillar the Torah rests upon, as is known to anyone of intelligence.94 

Sefer Hachinuch repeats this contention in the Mitzva of Lo Tasur 

Also in every generation we must listen to the sages who received the 

wisdom of the prior generations and drank from their books and exerted 

great effort day and night to understand the depth of their words and the 

wonders of their minds…This Mitzva applies in Temple times to the 

rebellious elder, and in every age as an obligation to listen to our previous 

sages and our own gedolim in the wisdom of Torah and to our judges.95 

Yet, Both Minchas Chinuch96 and R. Yerucham Perla97 point out that this expansion of 

the scope of these mitzvos has no apparent source, either in Rambam’s Sefer Hamitzvos 

or in Ramban’s commentary to the same. This is significant because it is well known 

that Sefer Chinuch almost never strays from the opinions of Rambam and Ramban. In 

this case he specifically follows Rambam’s approach and then proceeds to contradict it, 

without noting his departure.98 This can only be justified if he understood his addition 

to be implicit in the words of Rambam and not contradictory at all.  

Indeed, Sefer Hachinuch writes openly that the source for his assertion is the self-same 

verse cited by Rambam to empower future non-Sanhedrin courts to overturn Sanhedrin 

rulings derived from droshos.99 Both base their derivations on the Talmudic 

interpretationof our verse, which seems to grant unreserved authority to even a single 

‘shofet’ in some future age.100 Sefer Hachinuch writes: 

‘…to the judge who will be in that age’ – Yiftach in his generation as Shmuel 

in his generation”. That is to say there is a Mitzva upon us to obey Yiftach in 

his generation as much as to Shmuel in his generation.101  

In its continuation the Gemara states: ‘We learn that even the simplest scholar who has 

been appointed a leader over the community is as the greatest scholar’. This language 

implies that the authority of Yiftach derived from his role as a supreme shofet and not 

necessarily from his role as head of a Supreme Sanhedrin. Kenesses Hagedolah opines 

that this Talmudic source is a strong support to Sefer Hachinuch’s contention and 

actually a challenge to Rambam’s apparent limitation of these powers to the Supreme 

Sanhedrin.102  
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But this brings us back to the puzzle of Sefer Hachinuch’s simultaneous endorsement 

and negation of Rambam’s position. To resolve this problem, R. Asher Weiss points out 

a pattern in Sefer Hamitzvos. Rambam states in several places that even though a Mitzva 

may have a specific application, it also may include other secondary branches.103   

Similarly, Sefer Hachinuch may have understood that though Rambam, in the first 

chapter of Hilchos Mamrim, writes that the Mitzvos of Lo Tasur etc. apply in all of their 

detail only to the Supreme Sanhedrin and only when it sits in the Hall of Hewn Stone, in 

the second chapter he cites the ‘judge of that age’ inclusion to extend certain aspects of 

these mitzvos to other courts.  

Yet, though this novel approach is supported by Rambam’s citation of ‘the judge that 

will be in that day’, admittedly the simple reading of Rambam’s language in Sefer 

haMitzvos and the other sources would limit these Mitzvos to the Supreme Sanhedrin.  

R. Asher Weiss104 gleans another interpretation of Sefer Hachinuch’s position from the 

words of Ran. In defense of Ramban’s famous position that the mitzvos of lo tasur etc. 

do not apply to rabbinic legislation, Ran writes:: 

Do not challenge me from the fact the Talmud states “Where did he 

‘command us’ [to light Chanukah lights]? From ‘lo tasur’”, which implies that 

[lighting Chanukah candles] is a Torah obligation. Because that is merely an 

‘asmachta’ [support] - that is to say that since the Torah is entrusted to the 

Sages to receive its laws and its interpretation, so too we must obey them in 

what they enact.105 

According to this approach, Sefer Hachinuch would agree to Rambam that the formal 

application of Lo Tasur pertains to the Supreme Sanhedrin alone. Nevertheless, it is the 

clear will of the Torah to entrust the guidance of the nation to the greatest Sages of the 

age, ‘as this is the strong pillar the Torah rests upon, as is known to anyone of 

intelligence’.106 The appeal to ‘intelligence’ and not to a specific derivation would seem 

to support R. Weiss’s view.  

R. Weiss interprets Ran’s use of the term asmachta, in this context, to mean the implicit 

will of the Torah, not merely a mnemonic. Basing himself on our verse, itself, Ritva 

defines asmachta in the same way: 

In all cases where there is an asmachta from the verse, Hakadosh Baruch Hu 

is alluding that this act is fitting to do, even though He has not established it 

as an obligation. This matter is clear and true. It is not as the words of those 

commentators that it is a mnemonic, which the Sages provide, and that the 
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intention of the Torah was not to this. Chas V’Shalom! … Rather the Torah 

alludes to this but refers the obligation of the matter to the Sages, if they 

choose, as in is written ‘you shall do as they tell you’.107   

20. Conclusion 
 

The fundamental authority of the Mishna and the Talmud, is the bedrock of Torah 

observance for all ages and in every corner of the globe. We have attempted in our study 

to understand the conceptual basis of this unquestioned axiom by exploring the 

profound insights of the Rishonim and Acharonim. 

We have seen that, at root, this authority is consensual. It is an absurdity, according to 

all opinions, to give credence to a convention of the ignorant who argue against an 

assembly of Sages. According to Chazon Ish’s understanding of Kesef Mishna, this alone 

is sufficient to explain the deference of the Amoraim to the Mishna and of all further 

generations to the Talmud. 

R. Wasserman does not question this consensual dynamic, as its logic is ubiquitous in 

the Talmud and Rishonim. His insistence that this authority is also mandated by the 

power of a Supreme Sanhedrin is meant to ensure its inviolate status from any 

challenge, plausible or implausible. 

We have examined the nature of post-Sanhedrin courts, including that of Rabi and that 

of Ravina and Rav Ashi. Finally, we have established the basis for our obedience to 

classic and contemporary halachic authority. 

This article is based on a more detailed Hebrew kuntres on the same theme. If you 

would like a pdf of that work, please contact the author at kraines@telkomsa.net . 
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